
EM-Track-III License 
Agreement 

 

YOU SHOULD CAREFULLY READ THE 
FOLLOWING TERMS AND CONDITIONS 

BEFORE USING THE ENCLOSED 

COMPUTER PROGRAM AND 
DOCUMENTATION, THE GOODYEAR TIRE 

& RUBBER COMPANY IS ONLY WILLING 

TO PROVIDE THIS COMPUTER PROGRAM 
AND THE ACCOMPANYING 

DOCUMENTATION TO YOU UPON THESE 

TERMS AND CONDITIONS.  ANY USE OF 
THE ENCLOSED MATERIALS WILL 

SIGNIFY YOUR AGREEMENT TO BE 

SOUND BY THESE TERMS AND 

CONDITIONS.  IF YOU DO NOT AGREE TO 

THESE TERMS AND CONDITIONS, 

RETURN THIS PACKAGE AND THE 
ENCLOSED MATERIALS IMMEDIATELY 

AND YOUR MONEY WILL BE REFUNDED. 

 

 

 

1. GRANT OF LICENSE 

THE GOODYEAR TIRE & 

RUBBER COMPANY (“GTR”) 

grants to you a non-exclusive 

License (the “License”) to use the 

enclosed computer program (the 

“Software”) and the user 

documentation (the 

“Documentation”) (Software and 

Documentation collectively, the 

“Product”) in accordance with this 

Agreement.  A single user license 

permits one installation on one 

machine.  A multi user License 

allows installation to networks for 

the number of computers for which 

you own licenses for the Product. 

 

 

2. RESTRICTIONS ON USE 

You obtain only such rights as are 

specifically provided in this 

Agreement.   You understand and 

agree as follows: 

(a) You may NOT make any 

copies of all or any part of the 

Product, except that you may 

copy the Software as necessary 

to use it as permitted by Section 

1 and for archival purposes. 

(b) The Product contains 

copyrighted material, trade 

secrets and other proprietary 

information.  You may NOT  

decompile, disassemble, reverse 

engineer or otherwise reduce 

the software to a human 

readable form. 

(c) You may NOT remove from 

any part of the Product any 

notice of proprietary rights or 

any disclaimers. 

(d) You may NOT sell, license, 

sub-license, or otherwise 

transfer the Product or your 

License without the written 

permission of GTR.  You may, 

with the written consent of 

GTR, transfer the Product and 

the License as long as you 

permanently transfer the entire 

Product (including all archival 

copies, if any), and the person 

who wishes to obtain the 

License agrees to the terms and 

conditions of this Agreement. 

(e) You may NOT modify the 

Product, merge it with other 

software or documentation or 

create derivative works based 

on it in whole or in part. 

(f)   You may NOT disclose or 

permit others to have access to 

the Product or any results of 

benchmark tests unless GTR 

consents to such disclosure in 

writing. 

 

3. TERM AND 

TERMINATION 

(a) This license becomes 

effective upon receipt by 

LICENSEE of the Software and 

shall remain in effect until 

termination in any manner as 

provided for herein. 

(b) GTR may, after three (3) 

years from the effective date 

hereof, terminate this Agreement 

by notifying LICENSEE of its 

intent to terminate at least sixty 

(60) days prior written notice.  All 

fees previously paid by 

LICENSEE to GTR are non-

refundable. 

(c)  GTR may terminate this 

License if LICENSEE fails to 

comply with any of the terms and 

conditions of the Agreement and 

if such failure is not cured within 

ten (10) days of LICENSEE’S 

receipt of written notice from 

GTR specifying the nature of such 

failure.  If GTR gives written 

notice to you specifying any 

failure or default in the 

performance of any provisions of 

this license and you fail to cure 

said failure or default to the 

satisfaction of GTR within ten 

days after such notice.  You may 

terminate this License by 

destroying all copies of the 

Software and documentation and 

notifying GTR of the destruction.  

(d) This agreement shall 

automatically terminate upon any 

act of bankruptcy by or against 

LICENSEE or upon any 

assignment for the benefit of 

creditors of LICENSEE or upon 

any attachment or execution of 

judgment of process against 

LICENSEE or its assets or upon 

dissolution of the LICENSEE. 

Upon the occurrence of any of the 

above events in this subsection, 

GTR shall have the right to 

immediate possession of the 

Software and all copies, updates 

and modifications therefore. 

(e) Upon the termination of this 

License for any reason, you will 

promptly return to GTR or destroy 

all copies of the Product covered 

by this License. 

 

4. LICENSEE FEES 

LICENSEE shall pay to GTR the 

one time license fee as follows:  

Single user license: $1500, multi-

user seat license: $800.00 for each 

additional seat (user). The one-time 

fee shall be paid by LICENSEE 

upon execution of the Agreement. 

 

5. PAYMENT; TAXES 

Payment of License fees shall be 

owing and invoiced upon product 

shipment.  You shall pay GTR all 

fees thereunder within 30 calendar 

days of the date owing and such 

payments shall be deemed overdue 

if they remain unpaid thirty-one 

days from the date owing.  All 

License fees are exclusive of sales, 

use, and property taxes which shall 

be invoiced by GTR and are for your 

account. 

 

6. LICENSEE’S RESPONSIBILITY 

FOR SELECTION AND USE 

You are responsible for the 

supervision, management and 

control of the use of the Product, and 

output of the Product, including but 

not limited to (1) selection of the 

Product to achieve you intended 

results; (2) determining the 

appropriate uses of the Product in 

your business; (3) establishing 

adequate independent procedures for 



testing the accuracy of the Product; 

and (4) establishing adequate backup 

to prevent the loss of data in the 

event of a Product malfunction. 

 

7. CONFIDENTIAL INFORMATION 

AND NON-DISCLOSURE 

(a) LICENSEE agrees to hold in 

confidence and not disclose to 

others any information with 

respect to the Software or any 

portions or modification thereof 

with the following exceptions: 

(1) information the LICENSEE 

can show by written 

documentation was in its 

possession prior to receipt of the 

Software; 

(2) any portion of the Software 

which becomes available to the 

public through no fault of 

LICENSEE;  

(3) and information which is 

disclosed to LICENSEE by a 

third party who is not under any 

obligation of confidentiality to 

GTR or its Licensor with 

respect thereto. 

(b) LICENSEE acknowledges 

that any publication or disclosure 

to third parties of confidential 

information may cause immediate 

and irreparable harm to GTR 

and/or its Licensor.  LICENSEE 

shall take all reasonable steps to 

insure that no unauthorized person 

or entity shall have access to any 

portion of the Software and that 

no unauthorized copy in whole or 

in part in any form shall be made, 

other than as provided herein.  

(c) LICENSEE will take 

appropriate action by instruction, 

agreement or otherwise with each 

employee permitted access to the 

Software to comply fully with the 

Licensee’s obligations under this 

section. 

 

8. INDEMNIFICATION 

LICENSEE shall indemnify and 

hold GTR harmless against any 

claims, actions or causes of action 

which may arise from this 

Agreement or LICENSEE’S use of 

the Software.  This indemnity shall 

survive the termination of this 

Agreement. 

 

9. RETENTION OF TITLE 

(a) Title to all intellectual 

property rights, including without 

limitation, patent, trademark, 

copyright and trade secret rights, 

and title to all ownership rights in 

all copies of all media bearing the 

Product are and shall remain with 

GTR or its Licensor.  

(b) Title to and ownership of all 

modifications of the Software 

which are written or derived shall 

be the sole exclusive property 

right of GTR and/or its Licensor. 

 

10. LIMITED WARRANTY; 

EXEMPTIONS AND DISCLAIMERS 

Limited Warranty 

(a) Subject to the other 

provisions in Articles 5 and 6 of 

this Agreement, GTR warrants 

that, for a period of one (1) year 

from the effective date of this 

Agreement, the Product will 

substantially conform to the user 

documentation furnished to you 

which may be amended by GTR 

from time to time.  GTR’s sole 

responsibility under this warranty 

will be, at its option, (1) to use 

reasonable efforts to repair or 

replace the Software or (2) to 

refund the license fee paid for the 

Product upon its return.  GTR 

does not warrant that the Product 

will meet your requirements or 

that the operation of the Software 

will be error free, nor that all 

Product errors will be corrected. 

(b) EXCEPT AS EXPRESSLY 

PROVIDED FOR HEREIN, THE 

SOFTWARE IS PROVIDED “AS 

IS” WITHOUT WARRANTY OF 

ANY KIND, EITHER 

EXPRESSED OR IMPLIED, 

INCLUDING BUT NOT 

LIMITED TO THE IMPLIED 

WARRANTEES OF 

MERCHANTABILITY AND 

FITNESS FOR A PARTICULAR 

PURPOSE.  THE ENTIRE RISK 

AS TO THE QUALITY AND 

PERFORMANCE OF THE 

SOFTWARE IS WITH THE 

LICENSEE.  SHOULD THE 

SOFTWARE PROVE 

DEFECTIVE, LICENSEE (AND 

NOT GTR) ASSUMES THE 

ENTIRE COST OF ALL 

NECESSARY SERVICES, 

REPAIR OR CORRECTION. 

(c) SOME STATES DO NOT 

ALLOW THE EXCLUSION OF 

IMPLIED WARRANTIES, SO 

THE ABOVE EXCLUSION 

MAY NOT APPLY TO YOU.  

THIS WARRANTY GIVES YOU 

SPECIFIC LEGAL RIGHTS, 

AND YOU MAY ALSO HAVE 

OTHER RIGHTS WHICH VARY 

FROM STATE TO STATE. 

(d) GTR warrants to licensee that 

the machine-recognizable media 

on which the software is furnished 

is free from defects and materials 

and workman-ship under normal 

use and service for a period of 

ninety (90) days from the date 

hereof. 

EXCEPTION.  GTR’S WARRANTY 

DOES NOT APPLY INSOFAR AS: 

(1) ANY PRODUCT WHICH IS 

SUBJECTED TO MISUSE, 

NEGLECT, ACCIDENT OR 

EXPOSURE TO ENVIRONMENTAL 

CONDITIONS BEYOND THOSE 

SPECIFIED BY GTR; (2) CLAIMS 

RESULTING FROM ACTS OR 

OMISSIONS CAUSED BY 

PERSONS OTHER THAN GTR OR 

FROM PRODUCTS, MATERIAL OR 

SOFTWARE NOT PROVIDED BY 

GTR; (3) CLAIMS WHICH ARE 

NOT REPORTED TO GTR WITHIN 

THE WARRANTY PERIOD OR 

NOT DOCUMENTED BY YOU; OR 

(4) YOUR USE OF A VERSION OF 

THE PRODUCT THAT DOES NOT 

INCLUDE ALL UPDATES 

AVAILABLE FROM GTR. 

 

LIMITATION ON WARRANTIES.  

THE EXPRESS WARRANTY SET 

FORTH IN THIS SECTION 10 IS 

THE ONLY WARRANTY GIVEN 

BY GTR WITH RESPECT TO THE 

PRODUCT OR ANY MATERIALS 

OR SERVICES FURNISHED 

HEREUNDER; GTR MAKES NO 

OTHER WARRANTEES, EXPRESS, 

IMPLIED OR ARISING BY 

CUSTOM OR TRADE USAGE, AND 

SPECIFICALLY DISCLAIMS THE 

WARRANTEES OF NON-

INFRINGEMENT, 

MERCHANTABILITY AND 

FITNESS FOR ANY PARTICULAR 

PURPOSE.  NO ORAL OR 

WRITTEN INFORMATION OR 

ADVISE GIVEN BY GTR OR THE 

AUTHORIZED 

REPRESENTATIVES SHALL 

CREATE A WARRANTY OR IN 

ANY WAY INCREASE THE SCOPE 

OF THIS WARRANTY,  GTR 



SHALL NOT BE HELD 

RESPONSIBLE FOR THE 

PERFORMANCE OF OR OUTPUT 

OBTAINED FROM THE 

SOFTWARE NOR FOR ANY 

LIABILITY OT ANY PARTY 

ADVISING GTR OF USE OF THE 

PRODUCT. 

 

11. LIMITATIONS OF LIABILITY 

AND REMEDIES 

(a)  THE LIABILITY OF GTR 

IN CONTRACT, TORT 

(INCLUDING NEGLIGENCE) 

OR OTHERWISE OUT OF OR 

IN CONNECTIONS WITH THE 

PRODUCT OR ANY 

MATERIALS OR SERVICES 

FURNISHED HEREIN SHALL 

NOT EXCEPT THE  LICENSEE 

FEE YOU PAID FOR THE 

PRODUCT,  IN NO EVENT 

SHALL GTR OR ITS 

LICENSORS BE LIABLE FOR 

SPECIFIC, INDIRECT, 

CONTRACT, TORT 

(INCLUDING NEGLIGENCE) 

OR CONSEQUENTIAL 

DAMAGES (INCLUDING ANY 

DAMAGES RESULTING FROM 

LOSS OF USE, LOSS OF DATA, 

LOSS OF PROFITS OR LOSS 

OF BUSINESS) ARISING OUT 

OF OR IN CONNECTION WITH 

THE USE OF OR INABILITY 

TO USE THE PRODUCT OR 

ANY MATERIALS OR 

SERVICES FURNISHED 

HEREUNDER OR FROM GTR’S 

PERFORMANCE OF 

SERVICES, EVEN IF GTR HAS 

BEEN ADVISED OF THE 

POSSIBILITY OF SUCH 

DAMAGES.  GTR DOES NOT 

WARRANT THAT THE 

FUNCTIONS CONTRAINED IN 

THE SOFTWARE WILL MEET 

YOUR REQUIREMENT OR 

THAT THE OPERATION OF 

THE SOFTWARE WILL BE 

UNINTERRUPTED OR ERROR 

FREE. 

(b) LICENSEE hereby 

acknowledges that GTR has not 

made any representation or other 

statement or commitment, 

whether contractual or otherwise, 

concerning the fitness of the 

Software for any purpose. 

(c) GTR shall not be held to any 

liability with respect to any claim 

by LICENSEE, or any third party 

on account of or arising from the 

use of the Software. 

(d) No action, regardless of form, 

arising out of this Agreement may 

be brought by either party more 

than one (1) year after the cause of 

action has arisen. 

 

12. MAINTENANCE 

(a) In consideration of payment 

of the fees specified in  Section 4 

above, for (1) year from the 

effective date as specified in 

section 3 GTR will undertake to 

assist LICENSEE to investigate, 

or have investigated, an apparent 

malfunction or error in the 

Software reported by LICENSEE 

provided such report is furnished 

with documentary evidence of 

such malfunction and provided 

no modification to the Software 

by LICENSEE has been made.  

LICENSEE’S contact regarding 

any potential malfunction or 

error shall be to Infiniti Systems 

Group (“ISG”). If such 

investigation reveals an error in 

the Software, then ISG will use 

reasonable efforts to make a 

correction and provide that 

correction to LICENSEE. 

(b) For Maintenance after the 

first year, it is LICENSEE’S 

responsibility to independently 

contract with ISG for any 

maintenance for the Software. 

(c) Any assistance required of 

ISG by LICENSEE outside of the 

scope of the maintenance 

provided for hereunder, shall be at 

times and rates specified by ISG. 

 

13. U.S. GOVERNMENT 

RESTRICTED RIGHTS 

(a) If you are a government 

agency, including but not limited 

to the Department of Defense, you 

acknowledge that (i) the Product 

was developed entirely at private 

expense, (ii) the Product in all 

respects is proprietary data 

belonging solely to GTR, (iii) the 

Product is not in the public 

domain, and (iv) the Product is 

“commercial computer software” 

ad defined in DFAR 252.227-

7013 and “restricted computer 

software” as defined in DFAR 

52.227-19. 

(b) The Product is provided with 

“Restricted Rights.”  Use, 

duplication, or disclosure by the 

Government is subject to 

restrictions as set forth in 

subparagraph (s) (I) (ii) of the 

Rights in Technical Data and 

Computer Software clause at 

DFAR 252.227-7013 (48 CFR) or 

subparagraph (s) (1) & (2) of the 

Commercial Computer Software – 

Restricted Rights clause at FAR 

52.227-19.  

Contractor/Manufacturer: The 

Goodyear Tire & Rubber 

Company, 1144 East Market 

Street, Akron, Ohio 44316-0001.  

Copyright 2000 The Goodyear 

Tire & Rubber Company.  ALL 

RIGHTS RESERVED. 

 

 

 

14. GENERAL PROVISIONS 

You may not export or re-export the 

Product without the appropriate 

United States and foreign 

government Licenses and the written 

approval of GTR.  The terms of this 

Agreement shall be construed in 

accordance with the substantive laws 

of Ohio without regard to its 

principles of conflict of law or the 

U.N. Convention on Contracts for 

the Internationals Sale of Goods.  If 

for any reason a court of competent 

jurisdiction finds any provision of 

the Agreement, or a portion thereof, 

to be unenforceable, that provision 

of the Agreement shall be enforced 

to the maximum extent permissible 

and the remainder of this Agreement 

shall remain in full force and effect. 

 

YOU ACKNOWLEDGE THAT 

YOU HAVE READ THIS 

LICENSE AGREEMENT, 

UNDERSTAND IT AND AGREE 

TO BE BOUND BY ITS TERMS 

AND CONDITIONS.  YOU 

FURTHER AGREE THAT IT IS 

THE COMPLETE AND 

EXCLUSIVE STATEMENT OF 

THE LICENSE AGREEMENT 

BETWEEN YOU AND GTR AND 

SUPERSEDES ANY PROPOSAL, 

OR PRIOR AGREEMENT, ORAL 

OR WRITTEN, AND ANY OTHER 

COMMUNICATIONS BETWEEN 

YOU AND GTR RELATING TO 

THE PRODUCT; PROVIDED, 

HOWEVER, THAT THIS 



AGREEMENT SHALL NOT 

SUPERCEDE THE TERMS OF 

ANY SIGNED AGREEMENT 

BETWEEN YOU AND GTR 

RELATING TO THE PRODUCT. 

 

 


